
 

CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/07/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC13-02030 
CASE NAME: LALANNE LLC VS.  ROBERT LALANNE 
HEARING ON MOTION FOR DISTRIBUTION OF INTERPLEADED FUNDS 
FILED BY CENTER STREET DEVELOPMENT COMPANY 
* TENTATIVE RULING: * 
 
Center Street’s motion for distribution of interpleaded funds to itself is granted in part.  As the 
Court explains below, the Court rules that the interpleaded funds should be paid partly to 
Center Street, and partly to Andreas.  What the precise split should be, however, requires 
further input from the parties.  Accordingly, the matter is continued for three weeks, as stated 
in more detail below. 
 
This is an interpleader action.  In January 2012, Robert Lalanne brought an arbitration claim 
against Lalanne LLC and related respondents.  He won that arbitration, and the interpleaded 
funds represent part of the arbitration respondents’ payment in satisfaction of the arbitration 
award, including both a mandated distribution and an award of attorney fees and costs.  In other 
words, the funds are part of Mr. Lalanne’s recovery in his successful arbitration action.  They are 
not all of that recovery, however, which gives rise to the Court’s present inability to make a 
definitive and numerical ruling. 
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Mr. Lalanne does not end up receiving this recovery personally because there are two creditors 
of Mr. Lalanne’s in the case, each of which claims to have a valid lien on the interpleaded funds.  
Mr. Lalanne apparently does not dispute that these funds will go to one or the other of these 
lienor/creditors rather than to himself. 
 
The funds were interpleaded because the two creditors each claimed priority for their respective 
liens.  The present motion represents the briefing of those two creditors as to which of them has 
the senior lien, and hence which of them should receive the payout of the interpleaded funds.  
At a recent CMC the Court suggested that this issue be resolved by appropriate motion practice, 
and the parties are taking up that suggestion. 
 
The moving creditor is Center Street Development Company.  Center Street obtained a 
stipulated judgment in an unrelated litigation against Mr. Lalanne, in an amount greater than the 
interpleaded funds.  It thereafter filed a judgment lien against all of Mr. Lalanne’s assets.  It is 
undisputed that Center Street’s lien (1) is valid, (2) covers the present interpleaded funds, and 
(3) dates to February 1, 2012. 
 
The other creditor is Christopher Andreas, the lawyer who represented Mr. Lalanne in his 
successful arbitration case.  Andreas asserts that he has an attorney lien on the arbitration 
recovery which dates back to October 2011, and hence has seniority over Center Street’s lien.  
(Although Center Street’s motion also argues preemptively against a supposed lien coming into 
existence as a result of the arbitrator’s award of attorney fees to Mr. Lalanne, Andreas asserts 
no such theory and the Court need not address it further.) 
 
Center Street’s position rests initially on a straightforward denial that any 2011 attorney lien was 
ever created.  As Center Street argues (and Andreas does not dispute), such a lien does not 
come into existence automatically; it arises only from an actual attorney-client agreement.  
But as Andreas argues (and Center Street does not dispute), if there is such an agreement, 
the lien comes into existence as of the date of the agreement.  (See generally, e.g., Carroll v. 
Interstate Brands (2002) 99 Cal.App.4th 1168.)  Center Street relies on its attorney’s testimony 
that “Andreas has never provided me with an agreement between himself and Lalanne that he 
claims forms the basis for an attorney’s lien.”  (Wall Decl. ¶ 10.)  But whether or not Andreas 
ever produced such an agreement previously, he does produce precisely that agreement now 
as Exh. B to Andreas’s declaration.  The agreement, dated October 17, 2011, includes (as ¶ 8) 
an express attorney lien provision. 
 
The Court confesses to some bewilderment as to how, if these parties have been arguing for 
five years about whether or not Andreas has an attorney lien, it could come about that Andreas 
has never before provided this document to Center Street’s attorney.  Andreas does not contest 
Wall’s testimony that this had not been provided to Wall.  Nevertheless, Center Street has not 
contested the document’s authenticity.  The Court therefore accepts it as establishing the 
existence of Andreas’s attorney lien, effective in October 2011. 
 
That leaves Center Street’s contention that even if Andreas has a senior attorney’s lien, he has 
waived it in Center Street’s favor.  The chain of documents supporting this waiver claim are 
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somewhat confusing.  Parsing through them, it turns out that Center Street is half right – but 
only half. 
 
The first document is an e-mailed letter dated February 29, 2012 from Mr. Lalanne to Roger 
Mead, counsel for the Lalanne LLC.  Mr. Lalanne directed the LLC to issue a check for 
$343,807.46, and to make that check payable to Center Street.  While not stated, it appears 
clear that the purpose of the latter direction was that the payment from the LLC is to be made to 
Center Street in satisfaction of the judgment entered a month earlier in favor of Center Street 
against Mr. Lalanne.  The Court infers that the demanded amount for this check represented the 
judgment Mr. Lalanne owed to Center Street, rather than representing the full amount 
Mr. Lalanne claimed that the LLC owed him.  This letter, then, is effectively a demand letter in 
Mr. Lalanne’s bilateral dispute with the LLC, rather than a directive for a payment that was 
actually expected to be made.  The Court gathers that no payment was made in 2012 to anyone 
as a result of this letter. 
 
The Court does not understand Center Street to be arguing that this document, in itself, 
constitutes Andreas’s waiver of his attorney lien.  There are two reasons why it would not be 
such a waiver.  First, although the document includes a signature line for “approved as to form & 
instruction” for Andreas’s signature, he did not sign it, and he testifies that he rejected it.  
Second, there is a mismatch between the payment the letter directs, and what Andreas had a 
lien on.  The lien was on the proceeds of the arbitration.  But in February 2012 the arbitration 
was just getting started, and there were no proceeds.  Instead, as the Court understands it, this 
was part of Mr. Lalanne’s demands for payment from the LLC pursuant to a 2008 settlement; 
those demands based on that settlement were the contested subject matter of the arbitration.  
It is not at all clear that Andreas’s lien would have covered payments made to Mr. Lalanne 
pursuant to the 2008 settlement, as opposed to payments made to him in satisfaction of the 
arbitration award. 
 
More than a year later, the arbitrator ordered that certain initial distributions of LLC assets were 
to occur in April 2013.  Andreas’s declaration contains much heated rhetoric about how the LLC 
and its administrator committed various misdeeds in connection with that distribution, none of 
which is explained with enough clarity for the Court to understand what the accusations are 
exactly.  That, the Court infers, is why the amount actually disbursed in April 2013 (and now 
interpleaded) is a good deal less than what Andreas says was owed under the arbitration result.  
The LLC is not involved in this motion, however, and Andreas does not accuse Center Street of 
involvement in any such misdeeds by the LLC. 
 
What is involved in this motion is a chain of e-mails occurring between April 9-13, 2013, and 
addressing to whom the LLC should make a payment. 

 4/9/13:  Mead (LLC’s lawyer) emailed Andreas (with a cc to Wall (Center Street’s 
lawyer)), stating that Wall had sent the 2/29/12 directive to Mead.  Mead apparently 
inferred correctly that there was a lack of clarity as to whom the LLC should pay.  
He therefore asked that Andreas and Wall should provide joint directions concerning 
the payment. 

 4/10/13:  Andreas responded (cc to Wall), saying that he could not respond until Mead 
provided distribution figures. 
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 4/11/13:  Mead responded to Andreas and Wall, stating that he could not provide 
distribution figures.  Understandably trying to keep himself and the LLC out of any 
disagreements between Mr. Lalanne’s creditors, however, Mead suggested that the LLC 
should make its payment into Andreas’s client trust account “while they [Mr. Lalanne and 
Wall] work out what to do with the money”. 

 4/11/13:  Andreas responded to Mead (with cc to Mr. Lalanne, but not to Wall) that this 
was a reasonable solution but he was awaiting a response, presumably from 
Mr. Lalanne.  But meantime, Andreas raised as (what he perceived to be) a separate 
question, the payment of the arbitrator’s award of fees and costs.  He stated:  “To be 
very clear, the fee/cost award is to be paid to me directly.” 

 4/11/13:  Andreas again e-mailed to Mead (cc to Mr. Lalanne but not Wall), discussing 
whether any Form 1099 would be issued as a result of payment of the fee/cost award.  
He also suggested wiring money to his account for both the fee/cost award and the 
underlying distribution, “assuming Mr. Wall and my client mutually agree to your interim 
distribution proposal” (i.e., the suggestion that the LLC’s payment of the mandated 
distribution be made into Andreas’s trust account). 

 4/11/13:  Andreas e-mailed Mead (cc’s to Mr. Lalanne and Wall).  He said his client had 
signed “the directive”, and said that Mead was “hereby authorized to proceed per said 
directive”.  Andreas’s e-mail, however, then went on to ask specifically for “a copy of the 
check or other reliable documentation regarding the amount of the post-arbitration 
distribution paid to Center Street Development” (emphasis added). 

 4/13/13:  Mead responded to Andreas (cc to Wall), thanking him for “confirming that the 
LLC distribution to your client [Mr. Lalanne] should be paid to Mr. Wall in partial 
satisfaction of his judgment against your client.”  It specified that “the check representing 
your client’s distribution will be made payable to Center Street Development and sent to 
me for delivery to Mr. Wall.”  He further commented that “[t]he distribution to your client 
includes credit for the attorney’s fees and costs that Judge James awarded him as the 
‘prevailing party’.  Pursuant to her award the fees are payable to your client, not to you.” 

 4/18/13:  Mead sent a hard-copy letter to Wall (cc to Andreas), enclosing a check 
“represent[ing] the net proceeds of the distribution and fee and cost award payable to 
Robert L. Lalanne” pursuant to the arbitration award.  Mead attached the above e-mail 
chain to document why the money was being sent to Center Street rather than to 
Mr. Lalanne or Andreas. 

 
The Court is not aware of how it came about that this money, instead of ending up in the hands 
of Wall/Center Street, instead came to be interpleaded in this action; but apparently that is what 
happened.  Neither side provides any further correspondence among these people as to the 
correctness of Mead’s action. 
 
The key document in this chain was Andreas’s second e-mail of April 11, which is the one that 
Center Street adduces as constituting the waiver.  The e-mail is not clear.  What was the 
“directive” to which Andreas referred?  He reported that his client had signed the directive – 
which most reasonably means he was speaking of the proposal that the LLC’s distribution to 
Lalanne should be paid into Andreas’s trust account, rather than the “directive” (by then over a 
year old) of February 2012.  But later in the same e-mail, Andreas obviously contemplated that 
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payment of the distribution should go directly to Center Street rather than into a trust account, 
which is directly contradictory to the April 2013 “directive” apparently recently signed by 
Mr. Lalanne. 
 
While the reference to a “directive” is confusing, there is nothing ambiguous about Andreas’s 
express acknowledgment that the distribution to Mr. Lalanne should be paid directly to 
Center Street.  The Court therefore takes this e-mail as constituting Andreas’s waiver of any 
priority claim he had as to the distribution the LLC was making to Mr. Lalanne.  That may have 
been improvident on Andreas’s part (in that he was effectively giving up a strong claim to a 
senior lien on that distribution), but it unmistakably did waive that claim.  Andreas’s 
acknowledgment that payment of the distribution was going to be made to Center Street cannot 
be harmonized with Andreas continuing to assert his own senior lien on the same money. 
 
That does not wholly answer the present question, however, because there is a second shoe 
to drop – namely Andreas’s claim to collect whatever the LLC was paying on account of the 
arbitrator’s award of fees and costs.  In his April 13 letter, Mead rejected Andreas’s position that 
the fee/cost award should be paid directly to Andreas, remarking that the arbitrator had awarded 
the fee/cost award to Mr. Lalanne, not to Andreas.  The Court is inclined to think Mead was right 
about that, but that is not the question before the Court.  The question before the Court is what 
Andreas intended to be waiving.  Up to and including April 11, Andreas had made his position 
clear that he thought the fee/cost award should be a separate payment to him directly.  Whether 
he was right or wrong about that, it’s what he thought – and hence it is not reasonable to take 
him as having waived his attorney lien as to that portion of what the LLC was supposed to be 
paying on the arbitration award. 
 
It follows that although Andreas has waived the seniority of his attorney lien as to Mr. Lalanne’s 
distribution, he has not waived the seniority of his attorney lien as to the fee/cost award.  So, 
then, the Court concludes that (1) Center Street should receive the portion of the interpleaded 
funds that represent the LLC’s distribution to Mr. Lalanne, but (2) Andreas should receive that 
portion of the interpleaded funds that represent the LLC’s payment of the fee/cost award. 
 
Obviously that raises the problem of how the Court should determine the actual split between 
these two categories.  Mead and the LLC contemplated that the payment was unitary, paid 
against both categories.  But the Court gathers that some other payments by the LLC went 
somewhere else in April 2013 – this is the “hijacking” of which Andreas complains so volubly – 
and the Court has no idea how much went to whom, and why.  What those payments purported 
to be, and how much was paid, may bear directly on the present split. 
 
Accordingly, the Court’s tentative ruling is as stated in the preceding paragraph, but the parties 
are given two weeks in which to submit their positions (figures and rationales) as to how the 
present fund should be divided.  Those submissions must be filed and served by September 21.  
The hearing is continued to September 28, and is subject to the usual rules about contesting 
tentatives.  (Needless to say, the parties are invited in the meantime to consider a compromise 
resolution.) 
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The Court further notes that this tentative is itself subject to contest as with any other tentative.  
If either party thinks the Court’s rulings in this tentative are incorrect, that party may contest it.  
If it is not contested now, it will be taken as the established ruling for purposes of the hearing 
three weeks from now. 
 
Finally, the Court notes that although both sides have provided properly tabbed courtesy copies 
of their respective declarations and requests for judicial notice, the copies actually filed for the 
court file are not tabbed, in violation of CRC 3.1110(f) and Local Rule 3.42.  Counsel are 
directed to review these rules and comply in the future. 
 
Possibly it was the attorneys’ intention to provide tabbed originals for filing, and untabbed 
courtesy copies (and the filing services got them mixed up).  If that was the intention, however, 
the Court must observe that untabbed courtesy copies defeat their own purpose of making it 
easier for the Court to locate and read the relevant documents. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-00996 
CASE NAME: CA TAXPAYERS VS. TABER CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TABER CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 

This motion is continued to September 14, 2018 at 9:00. 

  

 3.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: McGUIRE VS. BRENKLE 
HEARING ON MOTION TO BIFURCATE TRIAL RE EQUITABLE & LEGAL ISSUES 
FILED BY THOMAS R. BRENKLE, NATALIE A. BRENKLE 
* TENTATIVE RULING: * 
 
This has been handled by stipulation. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01952 
CASE NAME: McGUIRE VS. BRENKLE 
SPECIAL SET HEARING ON: MOTION TO BIFURCATE TRIAL 
SET BY JASON D. MADOXX, et al. 
* TENTATIVE RULING: * 
 
This has been handled by stipulation. 
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 5.  TIME:  9:00   CASE#: MSC17-01200 
CASE NAME: AVALON VS. SOBAYO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY AVALON NGUYEN GARDNER LIVING TRUST, UTD 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing as to the asserted grounds for withdrawal.  
Plaintiffs are invited to appear and participate if they choose. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01765 
CASE NAME: FLANDERMEYER VS. HUDSON MANAGEMENT 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY ROBERT FLANDERMEYER, ELEANOR FLANDERMEYER 
* TENTATIVE RULING: * 
 
Off-calendar, as the parties have reported that the case is settled. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00282 
CASE NAME: REECE VS. CHUCK E. CHEESE'S 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY CEC ENTERTAINMENT, INC. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel arbitration is granted.  This action is stayed 
indefinitely, pending arbitration of the subject matter of the dispute.  The case is placed on a 
one-year “tickler” (not a court appearance) to check that appropriate terminating documents 
have been filed. 
 
Plaintiff filed this case asserting wrongful termination and related claims.  As she 
does not dispute, however, all her claims are covered by an arbitration provision in her 
employment agreement. 
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 8.  TIME:  9:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1; DOES 2-100 
HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 
FILED BY B&C TRANSIT , INC. 
* TENTATIVE RULING: * 
 
The motion to strike is denied.  Defendant B&C seeks to strike the term “electrocute” in the 

Second Amended Complaint, because plaintiff was not killed when his body experienced an 

electrical shock.  Defendant believes that the term “shock” is better and less prejudicial than 

“electrocute”.  It is true that the word “electrocute” is most commonly used to refer to a fatality.  

Plaintiffs’ dictionary citation, however, establishes that a permissible secondary meaning of the 

word refers to severe injury through electric shock.  The Court is not going to strike plaintiffs’ 

preferred language in the complaint just because defendant thinks another word would be a 

better choice. 

This ruling, however, does not prevent defendant from arguing against the use of “electrocute” 

at trial as being too prejudicial.  That issue is deferred to an appropriate motion in limine. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00452 
CASE NAME: BRIDGES VS. DOE 1; DOES 2-100 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY B&C TRANSIT, INC. 
* TENTATIVE RULING: * 
 
Defendant B&C Transit’s demurrer to the Second Amended Complaint is sustained with leave 

to amend as to plaintiff’s second cause of action (premises liability), but overruled otherwise. 

Plaintiffs may file and serve a third amended complaint, if they so choose, within 14 days 

after service of an Order After Hearing hereon.  If so, B&C Transit’s answer or other response 

will be due in ordinary course.  (Other defendants who have answered the Second Amended 

Complaint may, but need not, separately answer the Third.)  If plaintiffs do not file an 

amendment by the deadline, they will be deemed to have abandoned the premises-liability 

count, and B&C Transit must file its answer within 14 days after the due date for 

the amendment. 

Negligence 

Plaintiffs allege that B&C Transit designed a temporary substation and provided grounding 

details for maintenance work on the property. Plaintiffs also allege that B&C Transit failed to use 

the skill and care that a reasonably careful technical and design-build engineering consultant 

would use in providing grounding details for the design of a temporary substation.  The 

defendants created a dangerous condition, which resulted in Plaintiff Erin Dale Bridges being 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/07/18 

 
 
 

- 9 - 

electrocuted when he placed his hand an entrance gate to the maintenance yard.  It is also 

alleged that Bridges was injured and the defendants’ actions were a substantial factor in 

causing the harm.  Plaintiffs also allege that defendants failed to provide warnings about the 

dangerous condition.  

B&C Transit argues first that the facts alleged do not show that it owed a duty to plaintiff.  This 

argument fails.  A company that provides grounding details for the design of a temporary 

substation owes a duty to individuals that may access that area. 

Second, B&C Transit argues that the allegations that it breached any duty to plaintiff are vague, 

and plaintiffs do not specifically allege what went wrong.  The facts alleged are sufficient.  B&C 

Transit also argues that since plaintiffs consulted with a professional engineer they must have 

more specific facts about what B&C Transit did wrong.  Plaintiffs may or may not know 

additional facts not alleged in their complaint, but B&C Transit does not cite authority suggesting 

that plaintiffs must allege all facts they are aware of.  This is a topic for discovery, not demurrer. 

Third, B&C Transit argues that plaintiffs do not allege that B&C Transit’s design was the 

proximate cause in Bridge’s injury.  This argument also fails.  It is alleged that something went 

wrong with the design of the grounding details for a temporary substation and due to this 

problem Bridges was electrocuted.  Those facts are sufficient to allege causation.  While better 

precision as to plaintiffs’ theory of causation will no doubt be called for at a later stage, this 

suffices at the pleading stage. 

Finally, B&C Transit argues that Plaintiffs have failed to sufficiently allege damages.  However, 

Plaintiffs alleged that Bridges injured his hand when he was electrocuted and these allegations 

are sufficient to meet the damages element in a negligence cause of action. 

Premises Liability 

Plaintiffs allege conclusorily that B&C Transit and Blocka Construction negligently owned, 

maintained, managed and operated the property where the accident occurred.  Taken at face 

value, that would suffice to support their claim for premises liability against B&C Transit.  

Taking the SAC as a whole, however, the Court agrees that other allegations undermine that 

check-the-box conclusion.  There may be facts not alleged here that would support holding B&C 

Transit liable as an owner or controller of the property, but if so, plaintiffs need to allege them in 

at least a little detail.  (Or, if such facts should come out in discovery, plaintiffs may seek to 

amend at that time.) 

Plaintiffs identify the premises involved as the Richmond BART maintenance yard.  Without 

more, at least, that is tantamount to an admission that no one else (and, in particular, not an 

engineering design contractor) owns and controls the property.  Perhaps it is conceivable that 
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someone else owns and controls a BART maintenance yard, but if so, it would take some better 

explanation from plaintiffs asserting so. 

B&C Transit also invokes plaintiffs’ allegations that B&C Transit’s role was to “desig[n] a 

temporary substation and provid[e] grounding details for maintenance work” on the property.  

That does not categorically disprove that B&C Transit could not have also owned or controlled 

the premises, as B&C Transit’s argument seems to assume.  Again, though, it is strongly 

suggestive that the Court should look to plaintiffs’ specific allegation that this is a BART 

maintenance yard, rather than the more general conclusory allegation of B&C Transit’s 

ownership.  Again, if there is more to this conclusion than presently appears, plaintiffs may 

amend to provide it. 

Loss of Consortium 

B&C transit argues that the loss of consortium claim fails because Plaintiffs have not alleged 

any valid tort claim against it. As explained above, Plaintiffs have alleged a valid claim for 

negligence against B&C Transit and therefore, defendant’s argument against the loss of 

consortium claim fails.  

Uncertainty  

The uncertainty argument also fails.  “[D]emurrers for uncertainty are disfavored, and are 

granted only if the pleading is so incomprehensible that a defendant cannot reasonably respond. 

… We strictly construe such demurrers because ambiguities can reasonably be clarified under 

modern rules of discovery.”  (Lickiss v. Financial Industry Regulatory Authority (2012) 208 

Cal.App.4th 1125, 1135.) 

  

10.  TIME:  9:00   CASE#: MSC18-00690 
CASE NAME: JANG VS. ALCAMADE 
HEARING ON DEMURRER TO COMPLAINT of JANG 
FILED BY HAMID G. AKBARI 
* TENTATIVE RULING: * 
 
Defendant Akbari demurs to the complaint.  The demurrer is sustained without leave 
to amend. 
 
Plaintiff asserts that it never received a copy of defendant’s points and authorities in support of 
this demurrer.  Akbari’s proof of service recites that the points and authorities were included in 
the service.  Assuming that that may not have been so due to clerical oversight, however, that 
provides no good reason not to proceed with the demurrer.  Plaintiff acknowledges being served 
with the notice of demurrer and the demurrer.  If he was missing the P&A, all he had to do was 
to call opposing counsel and request a copy of it.  There is no indication that plaintiff’s attorney 
did so. 
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The demurrer asserts lack of jurisdiction, a frivolous argument addressed in Line 11.  More 
substantively, however, it correctly argues that plaintiff states no cause of action against Akbari.  
The sole cause of action asserted in the complaint is breach of contract, based on a promissory 
note attached to the complaint.  On its face, however, the maker (promisor) of the note is only 
Alcamade, the corporate defendant here.  Akbari, the individual defendant, signed the note only 
as the CEO of Alcamade, and on its behalf.  There is nothing in the note suggesting any 
possible basis for Akbari’s personal liability or responsibility for Alcamade’s corporate debt. 
 
The complaint does allege that “defendants” received a loan.  But it attaches the promissory 
note, which shows that the borrower was Alcamade, not Akbari.  That refutes any contrary 
conclusory allegation in the form complaint. 
 
The Court denies leave to amend because it sees no plausible way for plaintiff to allege a cause 
of action against Akbari personally.  If plaintiff contests this tentative to seek leave to amend, he 
should come to the hearing prepared to specify exactly how he proposes to amend, and how his 
proposed amendment will suffice substantively. 

 

  

11.  TIME:  9:00   CASE#: MSC18-00690 
CASE NAME: JANG VS. ALCAMADE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ALCAMADE INCORPORATED 
* TENTATIVE RULING: * 
 
Defendant Alcamade demurs to the complaint.  The demurrer borders on the frivolous, and it is 
overruled in its entirety.  Alcamade must file and serve its answer by September 21, 2018. 
 
The form complaint is straightforward.  It asserts a single cause of action against Alcamade, for 
breach of contract based on nonpayment of a promissory note attached to the complaint.  
Plaintiff alleges that Alcamade received a $50, 000 loan from plaintiff that was to be repaid in full 
plus a 25% annual interest, totaling $62,500 due on February 1, 2015.  The amount was not 
repaid on the due date, and remained unpaid thirty days after that date, March 2, 2015, at which 
point Defendants were in breach. 
 
Alcamade first asserts that the Court lacks subject-matter jurisdiction, based principally on a 
choice-of-law provision in the note stating that the note will be governed by Nevada law.  
Alcamade also asserts unclear arguments about how it is not a California corporation, and it 
cites Code of Civil Procedure § 395, which is not a jurisdictional statute but a provision 
governing venue as among different California counties. 
 
Alcamade’s jurisdictional argument is a mishmash of points about personal jurisdiction, proper 
venue, and (perhaps) forum non conveniens.  All of these points, however, have been waived 
by Alcamade’s general appearance in this case without filing any motions on those subjects, 
none of which is properly presented by demurrer.  What Alcamade’s argument is not 
meaningfully about, however, is subject-matter jurisdiction.  This Court is a court of general 
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jurisdiction; it has subject-matter jurisdiction over anything at all, unless there has been an 
express restriction of its jurisdiction, or unless some other court has exclusive jurisdiction.  
Nothing of the kind is suggested, or present, here.  Certainly the fact that Nevada law governs 
this dispute hardly deprives the Court of subject matter jurisdiction. 
 
Alcamade further argues that the complaint states no cause of action, because the attached 
note is signed only by defendant, not plaintiff, and there is no allegation of consideration.  
That is frivolous.  The complaint alleges that plaintiff made a $50,000 loan to defendant.  
What more consideration is required? 

 

  

12.  TIME:  9:00   CASE#: MSC18-01222 
CASE NAME: RAPID DISPLAYS VS. CA OPTICAL 
HEARING ON APP FOR RIGHT TO ATTACH ORDER ( AFTER HEARING) 
* TENTATIVE RULING: * 
 
This calendar date is erroneous.  Although on July 27 the Court set September 7 as a 
“placeholder” date for this continued application, the scheduling was revisited on an ex parte 
application on August 2, and the Court instead ordered that this application will be heard on 
September 28. 

 

  

13.  TIME:  9:00   CASE#: MSC18-01350 
CASE NAME: ANDERSON VS. WELLS FARGO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The unopposed demurrer of defendant Wells Fargo Bank to the complaint is sustained with 
leave to amend.  Plaintiffs may file and serve a first amended complaint by no later than 30 
days following service of an Order After Hearing thereon.  If they do not do so, then the action 
will be dismissed.  (Note that this deadline applies whether or not plaintiffs have counsel at the 
time.  In the event that plaintiffs obtain a new attorney for this case in the interim, however, 
defendant is encouraged to agree to a reasonable extension of that deadline to allow new 
counsel to consider his or her options.  Absent stipulation, plaintiffs’ new counsel may request 
an extension ex parte.) 
 
The Court notes at the outset that plaintiff’s present counsel apparently refused all invitations to 
engage in the meet-and-confer required by Code of Civil Procedure § 430.41.  This is an 
impermissible and unprofessional omission.  Any repetition of it may invite sanctions; it may also 
be considered by the Court in deciding any further requests for leave to amend.  The Court is 
aware that plaintiffs’ counsel have moved to withdraw from the case.  They are reminded, 
however, that they remain the attorneys for plaintiffs unless and until their motion to withdraw is 
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granted, and they continue to be responsible for representing the interests of their clients – 
including both meeting and conferring, and opposing this demurrer as appropriate. 
 

HOLA Preemption 
 
Wells first argues that the complaint’s first and second causes of action are preempted by the 
federal Home Owners Loan Act (HOLA), 12 USC §§ 1461 et seq., and its implementing 
regulation, 12 CFR § 560.2.  See generally, e.g., Lopez v. World S&L (2003) 105 Cal.App.4th 
729.  Such preemption is limited to federal savings banks, which Wells admittedly is not.  Wells 
Fargo nevertheless argues that HOLA preemption applies here because this loan originated 
with World Savings Bank, a federal savings bank.  World changed its name to Wachovia 
Mortgage FSB, and then later merged into Wells.  Wells argues that the original HOLA 
preemption follows the loan and continues to apply to it throughout its life, even when the loan is 
in the hands of an entity that is not a federal savings bank. 
 
This HOLA preemption issue has generated a wealth of decisions in the federal district courts 
(as well as a few unpublished California court of appeal decisions) – most of it unpublished, and 
a great deal of it specific to Wells’s merger with World/Wachovia.  The cases have split on the 
result, including different conclusions within the same district courts within this state.  The 
decisions upholding such preemption, however, have been fairly criticized as citing only “either 
(a) nothing, (b) each other, or (c) generic statements of law about corporations succeeding to 
the rights of the entities they acquire.”  Gerber v. Wells Fargo Bank (D.Ariz. 2012) 2012 US Dist. 
Lexis 15860, at *9. 
 
The trend of the most recent case law holds that HOLA preemption applies in favor of successor 
entities only where the challenged conduct occurred prior to the succession – that is, the claims 
arise from the terms of the original federal-savings-bank loans, or from conduct of the federal 
savings banks.  These cases have held HOLA preemption inapplicable to claims (such as those 
here) arising only from conduct of the successor entities after the succession.  E.g., Penermon 
v. Wells Fargo Bank (N.D.Cal. 2014) 47 F.Supp.3d 982; Grigsby v. Wells Fargo Bank (C.D.Cal. 
2018) 2018 US Dist. Lexis 63057; Davis v. Wells Fargo Bank (E.D.Cal. 2017) 2017 US Dist. 
Lexis 25763.  The Court agrees with these cases, as succinctly stated in Gerber (at *8-9):  
“Wells Fargo argues that HOLA preemption ‘sticks’ to any loan originating with a federal savings 
bank. [¶] The plain language of [12 C.F.R.] § 560.2 demonstrates that this argument is without 
merit. … [¶] … [P]reemption is not some sort of asset that can be bargained, sold, or 
transferred. HOLA preemption was created … for the benefit of federal savings associations, 
and [12 C.F.R.] § 560.2 plainly seeks to avoid burdening the operations of federal savings 
associations. Wells Fargo is not a federal savings association …. HOLA preemption does not 
apply to Wells Fargo.”  And see Smith v. Flagstar Bank (N.D.Cal. 2018) 2018 US Dist Lexis 
142067; noting that HOLA’s preemption actually operated as a grant of authority to the Office of 
Thrift Supervision to promulgate preemptive regulations – but that OTS has since been 
effectively dissolved by the Dodd-Frank Act. 
 
The Court therefore rejects Wells’s HOLA preemption argument, and turns to Wells’s more 
substantive arguments. 
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Materiality of Asserted Violations 
 
Wells correctly points to a defect that runs through the entire complaint and undermines all of its 
causes of action, namely the absence of sufficient allegations that the various asserted statutory 
violations were material – meaning that, but for the procedural violations, plaintiffs would have 
succeeded in preventing Wells’s foreclosure by securing an alternative arrangement with Wells.  
HBOR provides relief only for a “material” violation.  Civ. Code, § 2924.12(a),(b).  Here, the 
various statutory violations asserted were procedural – premature notices or sales (§ 2924.11), 
lack of a single point of contact (§ 2924.7), and notice of default without communication 
(§ 2923.5).  Assuming that those things occurred and that they violated the statutes, that does 
not in itself show that plaintiffs were harmed in a way that would give rise to a cause of action.  
The harm to plaintiffs here is that they face foreclosure when they desire refinancing.  But if they 
would have suffered foreclosure with or without the procedural violations, then the procedural 
violations are inconsequential.  Even if following the proper procedures might have delayed the 
foreclosure by some modest time, the value of such delay is not the harm plaintiffs seek to 
redress here – nor, if the foreclosure would be otherwise righteous, is it the purpose of these 
statutes to enable delinquent debtors to stave off the inevitable.  To state valid causes of action, 
therefore, plaintiffs must allege that the violations caused them to suffer or face a foreclosure 
that would otherwise have been forestalled.  They must show the causal connection between 
the procedural violations they assert and the harm they allege. 
 
Plaintiffs do not allege anything of that kind.  The best they have alleged is that the procedural 
violations have deprived them of a “fair opportunity to be evaluated” for foreclosure prevention 
alternatives (complaint ¶ 26).  Unless that “fair opportunity to be evaluated” would have resulted 
in actually preventing foreclosure, though, the “fair opportunity” would be of no help to plaintiffs, 
and the loss of it is not “material” for purposes of § 2924.12.  If plaintiffs would suffer foreclosure 
whether the bank played it by the book or cut corners, then the corner-cutting does not render 
plaintiffs any worse off.  Plaintiffs also allege that their recent application rests on a change of 
circumstances – but they do not allege what that change is, much less how it would have 
guaranteed that their application was going to be successful if timely evaluated. 
 
(Plaintiffs do not hint anywhere in the complaint that had they known they were not going to 
succeed in refinancing with Wells, they would have attempted to and succeeded at making 
some other arrangement with another lender.  As far as this complaint says, therefore, there 
were only two possibilities:  arrange a new deal with Wells, or suffer foreclosure by Wells.) 
 

Other Pleading Defects 
 
The absence of any allegation of materiality or causation is necessarily fatal to all of plaintiffs’ 
causes of action; none of them can survive without an allegation of material prejudice caused by 
the violations.  Because plaintiffs are being given leave to amend, however, the Court will also 
address other deficiencies raised in the demurrer. 
 
Section 2924.11 
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The statutory provision relied on in the first cause of action is § 2924.11(c) (mis-cited in 
complaint ¶ 20 as (b)):  “If a foreclosure prevention alternative is approved in writing prior to the 
recordation of a notice of default, [the lender] shall not record a notice of default” in specified 
circumstances.  But as plaintiffs themselves allege at length, no foreclosure prevention 
alternative has been approved here at all – let alone “prior to the recordation of a notice of 
default”, which occurred in 2015.  Neither do plaintiffs mention the two statutory conditions that 
apply (subds. (c)(1) and (2)), much less allege that either of them applies here. 
 
If plaintiffs intend to assert a theory based on their submission of a complete application, that is 
not what their complaint says as presently pleaded.  Moreover, Wells makes the valid point that 
plaintiffs allege merely the conclusion that their application was “complete”, without alleging how 
it would satisfy the definition of completeness found in § 2924.18(d). 
 
Section 2924.7 
 
Plaintiffs allege that after they filed their application, Wells failed “within a reasonable time” to 
appoint a single point of contact.  But the application was filed on July 3, and this lawsuit was 
filed on July 9.  Isn’t that jumping the gun a bit on this claim?  Plaintiffs do not explain why the 
two business days occurring between those dates would be a “reasonable time” within which 
Wells had to appoint a single point of contact – especially given the absence of any allegation 
that Wells had determined that the application was complete. 
 
Section 2923.5 
 
This statute requires that a lender must contact (or attempt to contact) the borrowers at least 30 
days before recording a notice of default.  The notice of default in this case was recorded in 
2015.  Any violation of this statute, therefore, occurred in 2015.  Assuming that such a failure of 
contact occurred in 2015, how could it be material in 2018?  Plaintiffs acknowledge that there 
has been plenty of communication with Wells about the default since 2015 (although they are 
not satisfied with the content and course of that communication).  Further, plaintiffs do not 
suggest that the notice of default was erroneous; they tacitly acknowledge Wells’s assertion that 
they have been in default since 2012.  Thus, it seems implausible that they would have been 
able to talk the bank out of the notice of default, had they been contacted.  Finally, in alleging 
that their 2018 application rests on a change of circumstances, they seem to acknowledge 
tacitly that their circumstances before now were such as would not have lent itself to a 
foreclosure alternative. 
 
The Other Causes of Action 
 
The fourth cause of action, for negligence, asserts that the negligent acts were the statutory 
violations alleged in the first three causes of action.  Wells argues this as a question of duty; but 
it can hardly be denied that Wells had a duty to comply with these statutes.  Whether a breach 
of that duty gives rise to a cause of action, however, depends on whether the breach causes 
any cognizable harm.  Plaintiffs do not suggest that the asserted statutory violations may be 
actionable as the tort of negligence even if they are not actionable under the statutes 
themselves.  This count is really superfluous, and it falls with the statutory counts. 
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The fifth cause of action, asserted under Bus. & Prof. Code §§ 17200 et seq., likewise relies on 
the statutory violations, but it adds a few other alleged forms of violation.  It refers to a review 
process that is said to be “fatally flawed”, though it does not allege any particular flaws other 
than that the process is excessively lengthy.  That is a funny theory indeed, coming from 
plaintiffs who allowed the lender only two business days for review between the filing of their 
application and the filing of this lawsuit.  In any event, unless the length of the review process 
resulted in a denial when a shorter process would have resulted in approval, plaintiffs have 
suffered no injury to support this claim.  Finally, plaintiffs allege that some unidentified money 
has been improperly collected while the bank failed to provide timely review.  But they don’t 
allege what was collected, or when, or why.  And again, this is a peculiar allegation, not only 
because of the self-impeaching assertion about “timely review”, but because it complains of a 
bank collecting money from plaintiffs who have admittedly been in default for some six years. 
 
Leave to Amend 
 
Wells’s unsuccessful preemption argument is the only one that would lead unambiguously to 
denial of any leave to amend.  The Court does not know whether plaintiffs may be able to 
amend to allege any of the additional or different facts that would cure the multiple defects 
in the present complaint.  As this is a first pleading and first demurrer, the Court gives plaintiffs 
one more chance to try to state actionable claims. 
 
Form of Papers 
 
Finally, the Court notes that the Complaint does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel (and plaintiffs, if counsel withdraws) are 
directed to review these rules and comply with them as to any future filings.  Failure to do so 
may result in rejection or disregard of nonconforming papers. 

  

14.  TIME:  9:00   CASE#: MSL17-00189 
CASE NAME: BH FINANCIAL VS. MITCHELL 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PUR TO WRITTEN 
STIPULATION FILED BY BH FINANCIAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is granted in 
part.  Judgment will be entered for plaintiff against defendant in the amount of $801.00.  The 
motion provides no support, however, for the additional $301 sought as costs.  Plaintiff may 
seek costs in ordinary course. 

 

  

15.  TIME:  9:00   CASE#: MSL18-00289 
CASE NAME: LVNV VS. GUZMAN 
HEARING ON MOTION FOR ORDER DEEMING MATTER ADMITTED 
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FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions (served on or about May 1, 2018) are deemed admitted.  

Plaintiff’s counsel must lodge a proposed order with a declaration confirming that no responses 

were served prior to the hearing.  No sanctions are requested or awarded. 

 

  

16.  TIME:  9:00   CASE#: MSN18-0119 
CASE NAME: CARDINAL CARE VS. AFABLE 
HEARING ON MOTION TO SET ASIDE INVALID JUDGMENT 
FILED BY CARDINAL CARE MANAGEMENT LLC, et al. 
* TENTATIVE RULING: * 
 
There are two matters pending for this calendar date:  (1) reconsideration (on the Court’s own 
motion) of the Court’s July 13 grant of attorney fees to the respondent Employees here, and 
(2) the Employers’ motion to set aside the judgments previously entered.  The Court reaffirms 
the grant of attorney fees in favor of the Employees.  It grants the Employers’ motion to vacate 
the judgments, because those judgments were improvidently entered in violation of the stay 
created by Code of Civil Procedure § 916(a). 
 

Background of this Motion 
 
The Labor Commissioner held hearings to decide a dispute over unpaid wages between the 
petitioners in this consolidated case (Employers) and the respondents in this case (Employees).  
The result of the hearings was the issuance of twelve Orders, Decisions, or Awards (ODAs) 
against Employers and in favor of Employees. 
 
Employers attempted to file notices of appeal from those ODAs to the Superior Court pursuant 
to Labor Code § 98.2(a).  The notices were initially rejected by the clerk’s window because 
petitioners did not proffer any appeal bonds, as required by § 98.2(b) “[a]s a condition to filing an 
appeal”.  Petitioners sought an ex parte order requiring the clerk to accept the notices of appeal, 
arguing that under Code of Civil Procedure § 995.240 they were entitled to seek waiver of the 
bond requirement upon a showing of indigency, which (they asserted) could not be 
accomplished within the ten-day limit for filing their notices of appeal under § 98(a).  The Court 
ordered ex parte that the notices of appeal should be accepted for filing provisionally, subject to 
being stricken if Employers’ request for a waiver of the bond requirement were later denied.  
The Court also consolidated the twelve cases into this action. 
 
At a subsequent hearing the Court denied Employers’ requests for bond waivers, finding that 
Employers’ application was transparently phony, evidencing only Employers’ efforts to frustrate 
collection.  The Court accordingly ordered these appeals dismissed for failure to post the bonds 
required by § 98.2(b). 
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The Employees’ Attorney Fee Motion 
 
Employees then moved for an award of attorney fees and costs pursuant to Labor Code 
§ 98.2(c), arguing that they were entitled to such an award because Employers were 
“unsuccessful in the appeal[s]”.  Employers, citing Arias v. Kardoulias (2012) 207 Cal.App.4th 
1429, argued that there never were any appeals pending, because their appeals had been 
dismissed on jurisdictional grounds.  In Arias an employee sought to appeal, contending that the 
Labor Commissioner’s award was too low.  The appeal was dismissed because she missed the 
jurisdictional ten-day deadline for filing her notice of appeal.  The employer then sought fees 
under § 98.2(c).  The court held that the statutory fee provision “does not become operative 
unless the superior court has jurisdiction to conduct a trial on the merits of the employee’s wage 
claim.”  Id. at 1433.  It reasoned that the statute is intended to discourage unmeritorious 
appeals, and one cannot tell whether an appeal is unmeritorious unless it has been determined 
on the merits.  “An employee presents an unmeritorious appeal only if the superior court, upon a 
trial de novo, reaches the merits of the wage claim and concludes the employee has no right to 
recover unpaid wages.  When an appeal is dismissed on jurisdictional grounds, the superior 
court has had no occasion to make that determination.”  Id. at 1438. 
 
Employees responded by citing Arneson v. Royal Pacific Funding Corp. (2015) 239 Cal.App.4th 
1275.  There it was the employer who filed a timely notice of appeal.  The employer then 
voluntarily withdrew the appeal, reportedly because the employee threatened to pursue 
additional claims (i.e., not necessarily because the employer’s appeal was a merits loser).  
The court held that the employee could recover fees under § 98.2(c).  Arneson focused mainly 
on a sentence in the statute specifying that an employee is “successful” for purposes of 
§ 98.2(c) “if the court awards an amount greater than zero”.  The court stated:  “In adding the 
‘employee is successful’ sentence in 2003, the Legislature certainly never intended to give 
employers a chance to whipsaw employees by filing section 98.2 appeals and then withdrawing 
them.”  Id. at 1280. 
 
This Court, while not entirely agreeing with the reasoning of either case, accepted the results of 
both Arias and Arneson.  The key distinction was whether the Court had obtained jurisdiction 
over the putative appeals. 
 

This case falls between these two clear results.  Had petitioners’ notices of 
appeal been unfiled in the first instance for lack of bonds, this case would be like 
Arias:  There would be no unsuccessful appeal because there never existed any 
appeal at all.  But because petitioners persuaded the Court (by ex parte 
application) to allow their notices of appeal to be filed, the appeals did come into 
existence, if only briefly. 

 
Ruling of July 13, 2018. 
 
When Employees filed their opposition to the present motion to vacate, however, the Court first 
became aware of Palagin v. Paniagua Construction Co. (2013) 222 Cal.App.4th 124.  The 
Palagin court pointed out the jurisdictional nature of not only filing the bond required by § 98.2, 
but filing that bond timely.  In Palagin the appealing employer timely filed its notice of appeal, but 
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did not post the required cash security until sometime afterward.  The court held that both the 
security requirement, and the deadline for posting security (at or before filing the appeal), 
were jurisdictional.  The trial court lacked authority to extend the deadline to post the security, 
and the failure to post security within the statutory deadline meant that the trial court lacked 
jurisdiction over the appeal. 
 
Palagin did not involve any request for waiver of § 98.2(b)’s bond requirement on grounds of 
indigency under Code of Civil Procedure § 995.240, and the court noted in a footnote that it was 
not deciding any such issue, 222 Cal.App.4th at 133 n.6.  In the same footnote, however, the 
court flagged the possibility that the jurisdictional character of the bond under § 98.2 might 
negate the availability of an indigency waiver under § 995.240. 
 
This Court ordered reconsideration because Palagin raised at least two substantial concerns 
about this Court’s earlier rulings in this case.  First, it was possible that it might be unlawful to 
waive a bond for an appeal under § 98.2(a).  If so, this Court would have erred last January in 
conditionally allowing the filing of Employers’ appeals without bonds.  Second, even if a bond 
waiver was available, it might be the case that that bond waiver must be obtained within the 
jurisdictional deadline for posting the bond.  If so, then the Court would have erred in January by 
not immediately ruling on Employers’ bond waivers.  And on either of those scenarios, the Court 
would have further erred in July by granting Employees’ attorney fee motion.  Because (on 
these hypotheses) the Court would have lacked jurisdiction over the appeals, under Arias there 
would have been no unsuccessful appeals in which to grant fees. 
 
After the reconsideration OSC, however, the Court of Appeal brought better clarity to this area of 
the law by issuing its decision in Burkes v. Robertson (2018) __ Cal.App.5th __, 2018 
Cal.App.Lexis 736 (decided by the same Division, and two of the same Justices, as  Palagin).  
The employer in Burkes filed a timely appeal but posted no bond.  On an ensuing OSC, the 
employer filed a bond waiver motion under § 995.240.  The Court of Appeal affirmed the trial 
court’s dismissal of the appeal, because the waiver motion was not filed within the jurisdictional 
deadline for posting the bond.  The court took it for granted that even though § 98.2 treats 
posting a bond as jurisdictional, an indigent appealing party may nevertheless obtain a waiver of 
the bond requirement under § 995.240.  To hold otherwise, the court noted, would raise issues 
of due process for indigent parties.  But, the court held, the motion for bond waiver must be filed 
within the deadline for posting the bond.  If the waiver motion is filed late, the result is the same 
as a late posting of the bond:  The court lacks jurisdiction over the appeal.  The court took 
the view, however, that if the bond waiver motion is timely filed, it need not be decided within 
the deadline. 
 
Here, Employers did file their bond waiver motion within the jurisdictional deadline.  The Court 
therefore did have jurisdiction over the appeals, at least temporarily.  That is the same situation 
that this Court contemplated in July when it held that the appeals did exist, and they were 
“unsuccessful”, for purposes of the attorney-fee provision of § 98.2(c). 
 
Burkes does not definitively dictate the result of this case.  It does not address what happens 
when a bond waiver is timely filed, but then denied.  It thus leaves open the possibility that even 
though the appeals did jurisdictionally exist for a few weeks, the subsequent denial of the bond 
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waiver might operate retroactively to wipe out the jurisdictional existence of the appeals, nunc 
pro tunc.  But the Court already considered and rejected that train of logic in its July 13 ruling.  
Accordingly, the Court reaffirms its July 13 award of attorney fees and costs to Employees. 
 

Employers’ Motion to Vacate Judgments 
 
This Court denied Employers’ motion for waiver of the bond requirement in at a hearing on 
February 14, and as a consequence it ordered dismissal of Employers’ § 98.2(a) appeals by 
order dated March 15.  On April 2, Employers filed a notice of appeal (to the Court of Appeal) 
from this Court’s March 15 dismissal order. 
 
On May 24, the Court entered twelve money judgments in favor of Employees and against 
Employers.  This was done pursuant to § 98.2(d) and (e), which provide that if no appeal is 
taken from an ODA, the Commissioner shall file the ODA in court, and the superior court is to 
enter judgment ministerially on the ODA. 
 
Employers move to vacate those twelve money judgments.  Their motion is cursory, but their 
principal argument is that the Commissioner and the Court acted improvidently in entering 
judgment under § 98.2(e), because that procedure is available only if no appeal is filed from an 
ODA under § 98.2(a).  Here, Employers did file such an appeal. 
 
The Court has considerable skepticism about this argument, but it must be acknowledged that 
the issue is not as simple or straightforward as either side’s briefs would have it.  There appears 
to be a drafting lacuna in § 98.2.  The statute does not address squarely how an ODA becomes 
an enforceable judgment, where an abortive § 98.2(a) appeal is filed but not pursued to result, 
and no bond is filed.  That scenario could happen (1) if the bond waiver is timely filed but then 
denied (as happened here); or (2) if the bond waiver is granted, but the case is otherwise 
terminated or withdrawn before result. 
 
The Court declines to rule on this complicated issue, because there is a more compelling and 
clearer ground for the motion.  The Court concludes that under Code of Civil Procedure 
§ 916(a), the pendency of Employers’ appeal from the March dismissal in this case operated to 
stay further proceedings in this Court on the merits, and hence it was improvident for judgments 
to be entered on the merits.  Employers make this argument as almost a throwaway, without 
serious citation or analysis.  Nevertheless it is correct, and it is jurisdictional. 
 
Section 916(a) provides that, with certain exceptions not applicable here, “the perfecting of an 
appeal stays proceedings in the trial court upon the judgment or order appealed from or upon 
the matters embraced therein or affected thereby, including enforcement of the judgment or 
order, but the trial court may proceed upon any other matter embraced in the action and not 
affected by the judgment or order.” 
 
It is not always crystal-clear which trial-court proceedings are or are not subject to stay under 
§ 916(a).  The supreme court discussed that issue in Varian Medical Systems v. Delfino (2005) 
35 Cal.4th 180.  Among other rules announced in Varian, the court stated:  “A trial court 
proceeding also affects the effectiveness of an appeal if the possible outcomes on appeal and 
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the actual or possible results of the proceeding are irreconcilable.”  Id. at 190.  In Varian, for 
example, the appeal was from denial of an anti-SLAPP motion.  The court held that the stay 
under § 916(a) precluded the trial court from proceeding with trial on the merits of the plaintiff’s 
claim.  If the result of the appeal were to be reversal – that is, a direction that the anti-SLAPP 
motion should have been granted – then that appellate result would be obviously irreconcilable 
with a trial court’s intervening entry of judgment for the plaintiff on the merits. 
 
The same is true here.  Employers filed appeals under § 98.2(a) in the superior court from the 
Labor Commissioner’s ODAs, seeking trials de novo of the underlying wage disputes.  They 
have suffered dismissal of those § 98.2(a) appeals, and their pending appeal to the court of 
appeals seeks to undo that dismissal.  If the court of appeal were to reverse this Court’s March 
dismissal (presumably by ruling that Employers were entitled to a bond waiver), then Employers 
would be entitled to their trials de novo – and, obviously, there would be no basis for entry of 
judgment on the ODAs, which would effectively be nullified.  This Court’s entry of money 
judgments on the ODAs, therefore, cannot be reconciled with one of the possible results of the 
appeal.  Further, the appeal would effectively be moot; there would be no point in remanding the 
case for trials de novo of wage disputes that had already been disposed of on their merits by 
entry of money judgments in Employees’ favor. 
 
The opponents’ counterarguments are misplaced.  Employees respond by asserting that this 
Court’s March dismissal is not an appealable order, because under Post v. Palo/Haklar (2000) 
23 Cal.4th 942, an appeal in a § 98.2 case lies only from a judgment after trial de novo.  That 
would be surprising if true; but in any event the argument is directed to the wrong court.  It is for 
the court of appeal, not the trial court, to rule on whether the court of appeal has appellate 
jurisdiction over Employers’ April 2 notice of appeal. 
 
The Commissioner argues that under Code of Civil Procedure § 916.1, enforcement of a money 
judgment is stayed only if the appellant files an appeal bond.  But the judgment appealed from 
here – the March 15 dismissal – is not a money judgment.  The Commissioner argues as though 
the pending appeal were taken from the May 24 judgments.  It is not. 
 
The Commissioner also argues generally that underpaid employees may be prejudiced by a 
stay pending appeal, and that such a stay is inimical to the statutory scheme calling for prompt 
payment of wage-and-hour determinations.  Given the evidence Employers proffered on their 
bond waiver motion, that is by no means an unrealistic concern here.  This Court, however, 
cannot solve that problem by disobeying § 916(a). 
 
More broadly, Employees and the Commissioner clearly think that the April 2 appeal is just 
another stalling tactic by Employers, with no real hope of success.  Frankly, this Court thinks so 
too.  But it is not this Court’s place to rule on, or ignore, an appeal from this Court’s ruling just 
because the Court takes a dim view of the appeal.  These are judgments left to the court in 
which the appeal is pending.  It is to be hoped that if the court of appeal takes the same view of 
that evidence as this Court, it will act speedily on the pending appeal.  Moreover, Employees or 
the Commissioner may pursue interim remedies (such as attachment) if they have grounds for 
them. 
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The motion to vacate the money judgments entered on May 24 must therefore be granted, 
because this Court lacked authority to proceed on the merits of this case pending the 
present appeal. 
 
Request for Judicial Notice 
 
Employees’ request for judicial notice is granted.  However, the Court also notes that the RJN 
does not comply with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of exhibits.  
Counsel is directed to review these rules and comply with them as to any future filings.  
Failure to do so may result in rejection or disregard of nonconforming papers. 
 
Employees’ Sanctions Motion 
 
Employees have filed a motion for sanctions under Code of Civil Procedure § 128.5, arguing 
that Employers’ motion to vacate is sanctionable.  The Court took that motion off calendar 
pending the present decisions.  Given that the putatively sanctionable motion is in fact being 
granted (albeit on a secondary ground), the sanctions motion will remain off calendar. 

 

  

17.  TIME:  9:00   CASE#: MSN18-0559 
CASE NAME: DOCTOR'S ASSOCIATES VS. TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT AND FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR'S ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of an amended judgment is denied.  A California judgment was 
entered in this action on the basis of a sister-state judgment from Connecticut court, which was 
itself based on an arbitration award.  Plaintiff now asks this Court to amend the judgment to 
include penalties of $250 per day for continued unauthorized use of plaintiff’s trademark, 
occurring after the entry of both the Connecticut judgment and the California judgment.  But that 
is asking this Court to adjudicate the facts as to whether any such continued use has occurred.  
Any such adjudication should properly be sought either in the arbitration or in Connecticut court.  
(Further, even if this were the proper forum, the proffered proof of such continued use is 
entirely conclusory.) 

 

  

18.  TIME: 10:00   CASE#: MSC15-01952 
CASE NAME: McGUIRE VS. BRENKLE 
JURY TRIAL - SHORT CAUSE/ 7 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel and parties to appear. 
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